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THE LAW OF CRIME AGAINST NATUREt
JAmES R. SPENCE-*
I. INTRODUCTION

Ever since Dr. Kinsey made public in 1948 his first study of the
sexual drives there has been an increased realization among both laymen and lawyers of the wide gulf between the concepts of law and
psychiatry in that realm of criminal behavior represented by what we
may broadly term sexual offenses. Within this broad category there
is, perhaps, no one specific area which is least understood or more confused than that of the so-called "crimes against nature." This article
undertakes to look briefly into the legislative and judicial history of
that crime in North Carolina and the other states in an effort to ascertain the nature of the crime as it exists at present and to discover what
could and should be done to bring this limited but important segment
of criminal law more in line with the recognized concepts of psychiatry
and medical science.

II.

HisTORy AND MEANING OF THE NORTH CAROLINA STATUTE

The General Statutes of North Carolina provide:
If any person shall commit the abominable and detestable
crime against nature, with mankind or beast, he shall be imprisoned in the state's prison for not less than five nor more than
sixty years."
The first impression which one might gather from reading the
statute is that the legislators who drafted it had in mind a particular
unnatural act since they prohibited "the ... abominable and detestable
crime" rather than an abominable and detestable crime. In order to
discover whether or not such impression is correct it is necessary to go
back to the origin of our statute.
The North Carolina legislation is directly traceable to that which
was probably the first English statute on the subject, 2 a law passed in
the year 1533 during the reign of King Henry VIII.3 It provided that
I The subject matter of this paper was assigned to the author as a research
project in the Legal Writing course given in the Spring semester, 1953.
* Mr. Spence graduated from the University of North Carolina School of
Law in the spring of 1953 and is now engaged in the practice of law in Lillington,
N. C.
I N. C. GaiN. STAT. § 14-177 (1953).
21 WHARTON, CRIMINAL LAW 963 (11th ed. 1912).
25 HEN. VIII, c. 6 (1533).
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the "detestable and abominable vice of buggery committed with mankind or beast" was to be a felony and that persons convicted of such an
act should suffer the pains of death as felons were accustomed to do,
and that "no person offending in any such offense should be admitted
to his clergy."
Twenty years later, Queen Mary during the first year of her reign
declared that all laws making felonies of acts since the first year of the
reign of Henry VIII were repealed. 4 A little later, however, during
the fifth year of Elizabeth, we find the recitation that "divers evil
disposed person have been the more bold to commit the most horrible
and detestable vice of buggery, to the high displeasure of Almighty
God." Following this recitation the law in effect under Henry VIII
was reinstated.6
The old English statute was adopted in North Carolina in 1837
with only one important difference. The persons drawing the statute
found the word "buggery" too offensive to be seen in the code. Thus,
the statute read:
Any person who shall commit the abominable and detestable
crime against nature, not to be named among Christians, with
either mankind or beast, shall be adjudged guilty of a felony, and
shall suffer death without the benefit of clergy.6
By 1854, the statute had dropped two phrases-(1) "not to be
named among Christians" and (2) "without benefit of clergy." The
7
death penalty remained mandatory for those convicted.
On April 10, 1869, following the adoption of our new constitution
which contained a provision to the effect that only murder, arson, burglary, and rape may be punished by death, 8 the General Assembly
passed an act which changed the punishment for all offenses which had
previously carried a death penalty, except in the cases listed above,
to imprisonment for not less than five nor more than sixty years.9
This, of course, included the crime against nature. Since that year
the statute has remained unchanged.
Thus we find that the phrase "the . . . crime against nature" did
have a specific meaning when it was incorporated into the law of North
Carolina. The article "the" was obviously used in the statute because
there was only one offense which it was intended to cover-buggery.
Another statute which provides that "it shall not be necessary upon the
'I MAY, c. 1 (1553).

55 EL z., c. 17 (1562).
'N. C. REv. CODE, c. 34, § 6 (1837).
'N. C. REv. CoDE, c. 34, § 6 (1854).
'N. C. CoNsT., ART. XI, § 2.
*N. C. Laws 1869, c. 167, § 6.
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trial.., of rape... and buggery to prove the actual emission of seed '10
also seems to indicate that buggery is the crime against nature which
is prohibited by G. S. 14-177.
The term "buggery" includes both sodomy and bestiality.11 However, all three terms are often used to cover the same acts. Sodomy,
in its broadest sense, includes carnal copulation by human beings with
each other or with a beast.12 Bestiality is generally understood to mean
an act between mankind and beast,' 3 but some authorities say that the
act with an animal is buggery and that bestiality includes sodomy and
14
buggery.
By these definitions what acts are included within the North Carolina statute which was meant to prohibit buggery when it said "the ...
crime against nature?" First, we know that it includes all acts involving a sexual connection between a human being and a beast. Second,
by the leading view, we know that it includes any acts which come
under the term "sodomy" as defined in the common law.
The word "sodomy" is said to be derived from the name of the
Biblical city of Sodom where sexual acts between man and man per
anum are believed to have been prevelant. 5 Thus it is not surprising
that the common law considered only per anum acts to come within
the meaning of sodomy.'1 6 This could apparently be committed either
by two males or by male and female. Sexual copulation per os was not
7
sodomy at the common law.'
III. INTERPRETATION OF THE STATUTE By

NORTH

THE

CAROLINA SUPREME COURT

Once having concluded that the North Carolina statute probably was
intended to cover only the common law crime of buggery, which includes bestiality and sodomy, it would seem that by looking to the common law we could determine just what types of acts are punishable in
N. C. GEN. STAT. § 14-23 (1953). See also N. C. Laws 1860, c. 30, and
N. C.
CODE § 1105 (1883).
" Ausman
v. Veal, 10 Ind. 356, 71 Am. Dec. 331 (1858);
'o

MILLER, HANDBOOK

437 (1934).
"zStrum v. State, 168 Ark. 1012, 272 S.W. 359 (1925); Ausman v. Veal, 10
Ind. 356, 71 Am. Dec. 331 (1858). See also 2 BIsHoP, CRIMINAL LA-v § 1191
OF CRIMINAL LAW

(2d ed. 1913) ; 1 WHARTON,

ties1 1cited
therein.
MILLER, HANDBOOK

CRIMINAL LAW

OF CRIMINAL LAW

579 (11th ed. 1912) and the authori437 (1934).

141 WHARTON, CRIMINAL LAW 968 (11th ed. 1912).

"'Commonwealth v. Poindexter, 133 Ky. 720, 118 S. W. 943 (1909) ; Ausman
v. Veal, 10 Ind. 356, 71 Am. Dec. 331 (1858). See 1 WHARTON, CRIMINAL LAW
963, n. 6 (11th ed. 1912).
1 Rex v. Jacobs, 1 Russ. & Ry. 331,
168 Eng. Rep. 830 (1817) ; People v.
Moore, 103 Cal. 508, 37 Pac. 510 (1894); Mascolo v. Montesanto, 61 Conn. 50,
23 Atl. 714 (1891); Commonwealth v. Poindexter, 133 Ky. 720, 118 S. W. 943
(1909) ; State v. Vicknair, 52 La. 1921, 22 So. 273 (1893).
1' People v. Schmitt, 275 Mich. 575, 267 N. W. 741 (1936) ; Koontz v. People,

82 Colo. 589, 263 P. 19 (1927).
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this state as crimes against nature. Judicial interpretation of our
statute, however, has not left the problem so easily solved.
In the year 1914, the Supreme Court of North Carolina received
the first case in which it had to decide whether or not the language of
8
our statute covered sexual acts per os. In this case, State v. Fenner,1
our court discussed the early English decision of Rex v. Jacobs"9 which
had held that "inserting the private parts in the mouth" was not sodomy.
Nevertheless, our court pointed out that the North Carolina statute does
not use the term "sodomy" but uses the phrase "crime against nature,"
and that the latter phrase being of greater import includes acts per os.
No inquiry was made into the question of what the "crime against nature" was suppose to designate, nor was there any mention of the term
"buggery" which is synonymous with the more polite words of our statute. Instead, the court quoted at great length from the Georgia case of
Herring v. State20 where the statute construed used the word "sodomy"
and defined it as "carnal knowledge and connection against the order
of nature by man with man, or in the same unnatural manner with
woman." In supporting its holding that under this statute it is immaterial whether the acts are per os or per anum the Georgia court
said:
After much reflection, we are satisfied that if the baser form
of the abominable and disgusting crime against nature (i.e., by
the mouth) had prevailed in the days of the early common law,
the courts of England could well have held that that form of the
21
offense was included in the present definition of sodomy.

Thus our court followed the reasoning of the Georgia court which had
obviously never heard of Rex v. Jacobs and which apparently thought
that acts per os were an innovation since the English courts had not
dealt with them previously.
Although a vast majority of the states disagree with North Carolina
as to the meaning of "the crime against nature," 22 and several have
deemed it necessary to pass statutes specifically covering acts per os,23
the 'decision of State v. Penner has not been attacked in North Carolina
18166 N. C. 247, 80 S. E. 970 (1914).
1 Russ. & Ry. 331, 168 Eng. Rep.
20119 Ga. 709, 46 S. E. 876 (1904). 830 (1817).
2
Id. at 720, 46 S. E. at 881.
People v. Boyd, 116 Cal. 558, 48 Pac. 800 (1897) ; Koontz v. People, 82 Colo.
589, 263 Pac. 19 (1927) ; Glover v. State, 199 Ind. 459, 101 N. E. 629 (1913) ;
Commonwealth v. Poindexter, 133 Ky. 720, 118 S. W. 943 (1909); People v.
Schmitt, 275 Mich. 575, 267 N. W. 741 (1936); State v. Start, 65 Or. 178, 132
*P.512 (1913); Wise v. Commonwealth, 135 Va. 757, 115 S. E. 508 (1923).
2 State v. Poole, 59 Ariz. 44, 122 P. 2d 415 (1942); Sledge v. State, 142
Neb. 354, 6 N. W. 2d 76 (1942) ; Furstonberg v. State, 148 Tex. Cr. 638, 190
S. W. 2d 362 (1945).
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in spite of the fact that there have been subsequent cases in which the
validity of that decision could have been contested.2 4
This leads us to the conclusion that there are three types of acts
which are definitely covered by our statute: (a) acts with animals,
(b) acts between humans per anum, and (c) acts between man and
man per os. We are still uncertain as to whether or not it includes
acts (1) between man and woman per os,25 (2) between man and
woman cunnilingually, or (3) woman and woman cunnilingually or
otherwise. We do not know whether or not marriage would be a defense in the case of any of the acts between man and woman. Neither
do we know what difference it would make if any of the parties involved
in any of these acts were below the ages of 21, 16 or even 14.
Some light might be shed upon the way our court would answer
these questions by first considering dictum in our own cases and,
secondly, by noting the answers from other jurisdictions to which our
court might look for aid.
Our own dictum would lead us to believe that all unnatural acts
would be included within "crime against nature." The court in the
Griffin case had this to say about the scope of the North Carolina
statute:
While the crime against nature and sodomy have often been
used as synonymous terms, our statute is broad enough to include in the crime against nature other forms of the offense than
sodomy and buggery. It includes all kindred acts of a bestial
character whereby degraded and perverted sexual desires are
sought to be gratified.2 6
IV.

INTERPRETATIONS IN

OTHER JURISDICTIONS

As to holdings in other jurisdictions to which our court might turn,
we might first examine the Georgia case of Thompson v. Aldredge
decided in 1939.27 In that case the court held that the act of sodomy
cannot be accomplished by two women. This holding would be in line
with the common law idea that sodomy proper could only be accomplished by penetration per aniem, but it is a clear departure from the
reasoning of the Herring case,28 discussed supra, which indicated that
24 State v. Spivey, 213 N. C. 45, 195 S. E. 1 (1938) ; State v. Callett, 211 N. C.
563, 191 S. E. 27 (1937) ; State v. Griffin, 175 N. C. 767, 94 S. E. 678 (1917).
2It

is likely, however, that our court would hold this act to be within the

statute because of certain dictum in the Fenner case, 166 N. C. 247, 80 S. E.
970 (1914). That case involved an act between two males per os but the court
in its decision stated: "We are therefore of the opinion that under our statute
having carnal knowledge of another by inserting the private parts in the mouth
is indictable." (Emphasis added).

State v. Griffin, 175 N. C. 767, 94 S. E. 678 (1917).
" 187 Ga. 467, 200 S. E. 799 (1939).
28 Herring v. State, 119 Ga. 709, 46 S. E. 876 (1904). See the discussion of
the influence of this case on the North Carolina law at note 20 supra.
2"

1954"1

THE LAW OF CRIME AGAINST NATURE

the Georgia statute on sodomy included all of the "baser" forms of the
crime against nature. In another case the Georgia court held that
sodomy cannot be accomplished by insertion of the male organ between
the legs or thighs of another person, since such insertion is not penetration.2 9 Here again the court follows common law reasoning rather
than bringing under their statute all of the "unnatural" sex acts which
might be offensive to the senses of the public
Another jurisdiction to which our court might turn is Mississippi
where in 1937 in the case of State v. Hill"° that court declared that an
indictment charging the accused with having unnatural carnal intercourse with a woman per os failed to show the offense of sodomy since
penetration of the body is essential to the offense. The same result
was reached in Virginia under a statute providing that if any person
"commit the crime of buggery either with mankind or with any animal,
or have carnal copulation in any manner with another person of the
same sex, he shall be guilty of a felony."3 1
It is more likely, however, that our court would pass over these
decisions in favor of the Florida case of Lason v. State in which a
statute using the term "crime against nature" was held to cover copulation per os of a 76 year old man with two young girls. 3 2 In Ephraim v.
State the Florida court said that their statute embraced not only the
common law offense, but other "acts of bestiality, such as copulation
between human beings per os." a Support for this view is found in
Ohio,3 4 Indiana,3 5 and Wisconsin.3 6 This latter view should be qualified by the holding in California that "a mere kiss or lick even though
37
lewdly done" is not copulation.
Although the decisions noted above will aid us in determining how
the North Carolina Supreme Court might hold in a particular case,
many uncertainties remain. It is unfortunate that our court has failed
to apply the rule that when a public offense has been declared by statute
in the general terms of the common law, without more particular definition, the courts will resort to the common law to determine the particular acts constituting the offense 38 Instead, it appears to have taken the
position that our statute is broader than the common law offense of
buggery and includes all non-conforming acts. Thus it is virtually
" Wharton v. State, 58 Ga. 439, 198 S. E. 881 (1904)
" 179 Mass. 732, 176 So. 719 (1937).
"Wise v. Commonwealth, 135 Va. 757, 115 S. E. 508 (1923).
"152 Fla. 440, 12 So. 2d 305 (1943).
"82 Fla. 93, 89 So. 344 (1921).
,State v. Forguer, 74 Ohio App. 293, 58 N. E. 2d 696 (1945).
Connell v. State, 215 Ind. 318, 19 N. E. 2d 267 (1939).
Garrad v. State, 194 Wis. 391, 216 N. W. 496 (1927).
People v. Angier, 44 Cal. App. 2d 417, 112 P. 2d 659 (1941).
"lGlover v. State, 199 Ind. 459, 101 N. E. 629 (1913); People v. Schmitt,
275 Mich. 575, 267 N. W. 741 (1936).
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impossible for a man of common intelligence, or even a lawyer, to ascertain the acts which are now prohibited under the statute.
It would be well to note in commenting upon the unsettled con-lition of the law involving the North Carolina statute that a diligent
search by this writer and others has been able to uncover only six
cases which have come to the supreme court involving any form of a
crime against nature. Only two of these cases actually construe the
statute.39 Obviously, defendants are very reluctant to add to their
publicity by fighting the cases all the way to the state's highest court.
V.

SIMILAR STATUTES IN OTHER JURISDICTIONS

The wording of the North Carolina statute is almost identical to
that of the statutes of eighteen other jurisdictions of the United Statesseventeen states and Puerto Rico. 40 Eight other jurisdictions expressly
prohibit sodomy or buggery. 41 None of these twenty six statutes contain any definition whatsoever, nor are they defined in accompanying
statutes. 'wenty-one other states, Alaska, and the District of Columbia have statutes which, in varying degrees of explicitness, define them42
selves or explain the specific acts which they are intended to cover.
As a result of such heterogeneous legislation the courts of the various
jurisdictions have been far from agreement as to just what types of
acts should be punished as crimes against nature.
The greatest disparity in state sex crime legislation, however, does
not lie in the determination of what constitutes a crime against nature,
but arises from the varying degrees of punishment administered to
those found guilty of such an offense. Only four states allow punishment of more than twenty one years of imprisonment (plus fines) for
a crime against nature. The State of Georgia demands life imprison"' State v. Griffin, 175 N. C. 767, 94 S. E. 678 (1917) ; State v. Fenner, 166
N. C. 247, 80 S. E. 970 (1914).
' ALA. CODE tit. 14, § 106 (1940) ; CAL. PEN. CODE §§ 286, 288 (1949) ; COLO.
STAT. ANN. c. 48, § 64 (1935); DEL. REV. CODE § 5256 (1935); FLA. STAT.
ANN. § 800.01 (1951); ILL. ANN. STAT. C. 38, § 141 (1934); IDAHO CODE ANN.
§ 18-6605 (1947) ; KAN. GEN. STAT. § 21-907 (1949); ME. REV. STAT. c. 121, § 3
(1944); MAss. ANN. LAWS, § 37 (1945); Miss. CODE ANN. § 2413 (1942);
MONT. REV. CODES ANN. § 94-4118 (1947); N-v. ComP. LAWS § 10141 (1929);
OKLA. STAT. ANN. tit. 21, § 886 (1937); R. I. GEN. LAWS C. 610, § 12 (1938);
S. D. CODE § 13,1716 (1939); TENN. CODE ANN. § 11184 (Williams 1934).
, ARE:. STAT. § 41-814 (1947); GA. CODE ANN. § 26-5901 (1953); IOwA CODE
ANN. § 705.1 (1950); Ky. REv. STAT. 436.050 (1948); MD. ANN. CODE GEN.
LAWS art. 27, § 626 (1939); N. J. REv. STAT. § 2:168-1 (1939); N. M. STAT.
ANN. § 40-704 (1941); S. C. CODE § 16-412 (Supp. 1952).
' ARiz. CODE ANNO. §§ 43-406,407 (1939) ; CONN. GEN. STAT. § 8544 (1949);
LA. STAT. ANNO. tit. 14, § 89 (1951); MICH. STAT. ANN. §§ 28.570, 28.572 (1952);
MiNN. STAT. ANN. § 617.14 (West 1947); Mo. ANN. STAT. § 563.230 (Vernon
1944) ; NEB. REv. STAT. § 28-919 (1943) ; N. H. REV. LAWS c. 449, § 9 (1942) ;
N. Y. PENAL LAW § 690; N. D. Rtv. CODE § 12-2207 (1943); OHio GEN. CODE
ANN. § 13043 (1939) ; ORE. ComP. LAWS ANN. § 29-910 (1940) ; PA. STAT. ANN.
tit. 18, § 4501 (1945); TEX. PEN. CODE ANN. art 524 (1951); VT. REV. STAT.
§§ 8478, 8479, 8480 (1947) ; VA. CODE § 18-98 (1950) ; WASH. REV. CODE § 79.100
(1951); W. VA. CODE ANN. § 6068 (1949); Wis. STAT. § 351.40 (1951).
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ment for all persons convicted.4
North Carolina ranks second in
harshness with a maximum penalty of sixty years. 44 Connecticut allows
punishment up to thirty years' imprisonment;45 Arkansas 46 and New
Jersey47 provide a maximum of twenty-one years; and eight states and
the District of Columbia provide for twenty years. 48 New Mexico
49
It is of
leaves the question of punishment to the court's discretion.
great interest to note that in Virginia and Delaware the maximum
punishment is only three years, 5 quite a long way from the penalty
exacted by Georgia for the same type acts. Although the Philippine
Islands are no longer a part of the United States it may be well to
observe that there punishment is given for the crime against nature
only when it occurs under circumstances similar to rape. 8 '
A study of the derivation of the statutes of the several states shows
that almost all of them began with a simple law which read "crime
against nature," "sodomy," "buggery," or a combination of those terms.
The early statutes did not specify the acts which they were to include.
This led to the conflict which is still going on in the courts to some
extent as to what the terms used in the statutes were meant to cover.
When a particular "unnatural" act was charged as being a violation of
these statutes the court would be faced with two possible methods of
interpretation: (1) Follow the common law definitions and convict the
defendant if his act falls within that definition but acquit if it falls
without that 'definition, leaving it to the legislature to pass statutes concerning those acts not covered by the common law; or (2) construe the
statute to cover the particular case at bar, regardless of the common
law definitions of the terms involved. Many courts took the first
view with the result that the legislatures of those states felt it necessary
to revise their statutes to provide full coverage of what they deemed
crimes against nature. Others, such as North Carolina, took the latter
view, and most of these states have shown no progress in this limited but
important subject in more than one hundred years.
It would be of help at this point to examine the legislative history
of the New York crime against nature statute which is probably the
most progressive in the United States. 52 The original statute contained the standard phrase "crime against nature." In 1886 the New
"GA.

CODE ANN. § 26-5902 (1953).

"N. C. GEN. STAT. § 14-177 (1953).
"CoNn. GEN. STAT. § 8544 (1949).
"ARx. STAT. § 41-814 (1947).
N. J. REv. STAT. § 2:168-1 (1939).
"Florida, Massachusetts, Minnesota, Nebraska, New York, Ohio, Rhode
Island, and Utah.
" N. M. STAT. ANN. § 41-704 (1941).
"VA.
CODE § 18-98 (1950) and DEL. REv. CODE c. 21, § 5256 (1925).
1
" PHILIPPINE ISLANDS,

"N. Y. PENAL

LAW

PENAL CODE, art.

§ 690.

439 (1930).
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York legislature decided that the law was inadequate and passed
another, the wordage of which is still seen in many statute books across
the country :3
A person who carnally knows in any manner any animal or
bird, or carnally knows any male or female person by the anus
or by or with the mouth; or voluntarily submits to such carnal
knowledge, or attempts sexual intercourse with a dead body, is
guilty of sodomy . . .
With minor changes from time to time, this statute remained on the
books until 1950. In that year a new statute was passed which
divided the crime of sodomy into three degrees. 4 First degree sodomy
is that act done by force as in rape, or an act with an animal or a dead
body. This crime carries a maximum penalty of twenty years imprisonment.. Second degree sodomy, with a maximum penalty of ten
years, includes acts per os or per anum by a person over twenty-one
with a person under eighteen. Third degree sodomy is any act per os
or per anum not amounting to first or second degree sodomy and is
deemed only a misdemeanor. Thus, voluntary homosexual acts between
.adults are only misdemeanors in New York.
To BE CONSIDERED IN DRAFTING A
NEV STATUTE
No evaluation of legislation concerning crimes against nature would
be complete without taking cognizance of the developments and results
of psychological and scientific research in the area of sexual habits and
relations. The now famous "Kinsey Reports," although not universally accepted as completely reliable, are receiving much attention in
many legal circles. Dr. Kinsey estimates that there are over six million
males in the United States who are predominantly homosexual and that
thirty-seven per cent of our male population has had at least some overt
homosexual experience to the point of orgasm, after adolescence.m5 He
also reports that an estimated fifty nine per cent of the male population
has had mouth-genital contacts (these include such contacts with
women as distinguished from homosexual experience only) and that
seventeen per cent of our farm boys have had animal intercourse.56
Another authority, Havelock Ellis, believed that homosexuality is more
prevalent among females than males.57
8
Mr. W. N. East, in the Yale Law Journal,"
discusses the fact
VI. PROBLEMS

"' N. Y. Laws 1886, c. 31, § 6.

'IN.

1

Y. PENAL LAW § 690.
MARTIN & POMERY,

KINSEY,

SEXUAL

BEHAVIOR

(1948).
06 Ibid.

1TELLIS, STUDIES IN THE PSYCHOLOG

OF SEx

"East, Sexual Offenders-A British View, 55

IN

(1940).
YALE

L.

THE HUMAN

J. 527 (1946).

MALE
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that we are uncertain as to what "norms" and values we should set up in
dealing with persons who indulge in such acts. He reminds us that ideas
of sexual normalcy change with the times by calling attention to some
of the horrible punishments administered under the early English'law.
Without espousing the case of sexual perverts, he points out that prejudice is almost inevitable in the treatment of such persons. It has
been said that judges, as a rule, have been unhappy about sending homosexual offenders to prison and "have long hoped that 'the authorities'
or 'medical science' would find a more rational way to deal with these
unfortunates. '5 9 Homosexual tendencies have been declared as not
unnatural, but as "a direct expression of the sexual impulse with the
aberration toward males." 6° This view was the underlying theme of
Nobel prize winner Andre Gide in his novel Corydon.61 Recently,
when the English translation of Gide's book was published in this
country, the publishers called on Professor Frank Beach of Yale, an
eminent biologist and psychologist, for his opinion. Dr. Beach agreed
with Gide that homosexual activities are not biologically abnormal or
unnatural citing findings that lower animals are often attracted to each
other within the same sex. Both he and Gide maintain that Nature
does not direct her creatures to discriminate between sexes.62
The preceding views are not presented here with a desire to belittle
the gravity of the problems involved with sexual perverts, but to put
them in a better perspective. As a result of such considerations we
may be better able to select the paths in the map of human behavior
(1) which we will call the normal, (2) which we will call only harmless
deviations, and (3) those which we shall deem as deviations injurious
to society and which we will not allow. One of the basic difficulties
in setting up standards on which to draft statutes for the control of
" Homosexual Offenses, 84 ScoTs LAw TIMES 5 (1946). Fourteen states and
the District of Columbia have enacted pseudo-scientific statutes known as "sexual
psychopath" laws. (These states are Cal., Ill., Ind., Mass., Mich., Minn.,. Neb.,
N. H., N. J., Ohio, Vt., Wis., Wash., and Mo.) Such statutes were designed
to exclude those persons from society who are dangerous in that they might
assault either adults or children in the gratification of sexual desires. They
usually provide that the solicitor for the trial court may institute proceedings
to have a person declared a sexual psychopath after such person has been convicted
of a sex crime. A few states allow such proceedings to be brought without a prior
conviction. Unfortunately, this legislation has been largely ignored by the states'
attorneys except where there was not enough evidence for conviction and it was
not desired to let the defendant go free. For detailed discussion of sexual psychopath laws see, Notes in 60 YALE L. J. 346 (1951) ; 29 NEB. L. REv. 506 (1950) ;
39 COL. L. REv. 534 (1939); 37 MicH. L. REv. 613 (1939); 25 IND. L. J.186
(1950); 2 VAND. L. R. 47 (1948). Although such statutes show progress in the
thinking of the legislators, it has not been demonstrated that they are effectual.
For a strong condemnation of such legislation see Deutch, Sober Facts About
Sex6 Crime, Colliers, Nov. 25, 1950, p. 15.
oHomosexual Offenses, 84 ScoTs LAw TIMES 5 (1946).
81
ANDRE

Gmz, Co yDo" (1950).

o'Bishop, Book Review, Sat. Review Lit., Jan. 28, 1950, p. 13.
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sexual deviations comes from the fact that society condemns them so
severely because of their repugnance to moral conventions, rather than
because of any actual physical harm caused by them. For instance, to
most people the crime of bestiality is one of the most foul acts ever
conceived by the mind of man. In punishing for that act should it be
considered as cruelty to the animal, an injury to the person, or as an
injury to society? Cruelty to an animal in North Carolina is only a
misdemeanor; if bestiality is punished for this reason it should not be
deemed a felony. The person involved in such act may sustain no
physical injury, but is it an act which degrades him mentally? Before
an affirmative answer is given, let us ask whether or not the person's
mind was not already completely degraded before the act. If so we
cannot punish the crime for that reason. Does society sustain a real
injury from such an act? It does not cast a burden of illegitimate
children upon us as fornication does, yet fornication is one of our least
prosecuted offenses.
Homosexuality presents the same problems. Is a homosexual act
injurious to society? It certainly thwarts the design of Nature to
propagate the race, but in this era of rapidly rising population and
wide-spread practice of birth control, one wonders if this should be
considered so great an evil. In the statute books the sodomy and crime
against nature legislation is listed under the heading of "offenses against
public morality and decency" along with statutes on incest, but it is
extremely doubtful whether voluntary homosexual acts between adults
should be placed on a level with incest. One of the reasons we punish
for incest is the fact that science has proven that such inbreeding produces inferior offspring. There seems to be no scientific evidence,
however, that homosexuality harms the individual in any manner. At
least one race of people, that of the early Greek civilization, seemed to
6 8 It
achieve greatness in spite of the prevalence of such relationships.
is true that homosexuals are often found to be unstable persons who are
not good security risks in government jobs because of their vulnerability to blackmail, 4 but their instability usually precedes their addiction to the perversion. It may be that homosexuality is a harmless
sort of fraternity, but nevertheless one which society has a right to
keep its adolescent sons and daughters from being recruited into. If
so, then a distinction should be made between homosexual acts between
adults and acts between adults and children. Also, it may be that homosexuality should be treated as a sickness for which a person should have
medical attention.
Another problem which we must face in drawing a statute is whether
B L, BASIC WRITINGS OF SIGMUND FREUD 560 (1938).
B"
"' Sexual Pervert Probe, Science News Letter, July 1, 1950, p. 5.
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or not all persons engaging in unnatural acts should be treated as true
perverts. Dr. H. A. Davidson in his book Forensic Psychiatry65 lists
five types of persons who should not be treated as true homosexuals:
(a) First offenders, (b) men who play only the male role in casual
homosexual contacts, (c) those who engage in homosexual activity
only when 'drunk, (d) men compelled by curiosity, desire for novelty,
or extraordinary persuasion to engage in homosexual experiments, and
(e) psychopaths with a picaresque urge to try anything once. Although
these persons are less harmful to society and should not-be treated as
true homosexuals, they are the very ones which punishment would
most effectively deter from future acts. The true sexual pervert,
which society fears, is ordinarily beyond the stage at which punishment will be of any value and psychiatric care is the only means of
helping him.
A distinction which has not been incorporated into any statute in
this country is that between private sexual acts, perverted or not, and
"sex orgies," gatherings of persons- ranging from three to a score or
more for the purpose of participating in or watching sexual acts being
performed. While the law may not desire to punish a person for merely
being a witness to such acts, public policy demands that actual participants on such occasions be punished with more severity than the same
persons would be for private acts of the same nature.
One further consideration which must be made in drafting a law
on the subject of unnatural intercourse is that we should not make any
sexual act between a man and his wife a crime, if such act is voluntary
and in private. The sanctity of the marriage bed should not be invaded
by outside parties simply because an unorthodox method of love-making
is employed.
VII. A PROPOSED STATUTE FOR NORTH CAROLINA
After thoroughly criticizing the North Carolina statute on crimes
against nature, it would seem that we would be stopping short of our
goal if we did not present a proposed law to replace it. The following
offering is based upon two of the more enlightened statutes in this
country, the one from New York discussed supra,66 and the statute
from the District of Columbia which incorporates a provision on molesting children.6 7 Additions and- alterations have been made in an effort
to incorporate some of the ideas discussed in this writing.
§ 14-177. Crime against nature.
(1) Any person who shall have sexual copulation per os, per
anum, or in any body opening except sexual parts with another
DAvmsoN, Foazusic PsYCHIATRY 115 (1952).
N. Y. PENAL LAW § 690.
7

S D. C. CODE ANN. § 22-3501 (1951).
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person against the will and without the consent of such other
person shall be guilty of a felony and shall be imprisoned in the
State's prison for not more than twenty years, in the discretion
of the court. Provided, that under this section no person may
give his or her consent if such person is under the age of sixteen,
or is mentally incompetent, or is in fear of bodily harm if consent be not given. Provided further, that this section shall be
construed to include the crime of ravishing a dead body.
(2) Any person who shall have sexual copulation with any
animal shall be guilty of a felony and shall be imprisoned in the
State's prison for not more than ten years, in the discretion of the
court.
(3) Any person who shall take or attempt to take any immoral, improper, or indecent liberties with any child of either
sex, under the age of sixteen years with the intent of arousing,
appealing to or gratifying the lust or passions or sexual desires,
either of such person or of such child, or of both, or who shall
commit or attempt to commit any lewd or lascivious act upon or
with the body, or any part of member thereof, of such child with
the intent of arousing, appealing to, or gratifying the lust or passions or sexual desires, either of such person or of such child,
or of both, shall be guilty of a felony and shall be imprisoned in
the State's prison for not more than ten years, in the discretion
of the court.
(4) Any person who shall participate in any sexual act,
whether such act be normal or perverted, in the presence of a
third person or persons, with the knowledge that such person or
persons are present for the purpose of observing such sexual act
shall be guilty of a felony and shall be imprisoned in the State's
prison for not more than ten years, in the discretion of the court.
(5) Any person who shall participate in sexual copulation
per os, per anum, or in any body opening except sexual parts
with any other person not amounting to a crime under sections
1, 3, and 4 of this act, shall be guilty of a misdemeanor. Provided,
that this section shall not apply to any private sexual act of any
kind or nature between a husband and wife.

